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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 25(I) OF 2011 
 
 

Shri Tapash Chakraborty, 
Son of Shri Tapan Chakraborty, 
R/O Village- Uriamguri, 
P.S.- Pachmile, P.S. Tezpur. 
Dist. Sonitpur, Assam.  

  ..................... Claimant  
 

-Versus- 
 

1. Md. Nurul Islam 
Son of Md. Achan Ali, 
R/O Bhitarsuti, 
P.O. Kaliabhomora, 
P.S-Tezpur, 
Dist. Sonitpur, Assam....Owner of vehicle. 
  

2. Bajaj Allianz General Insurance Company Ltd. 
GE Plaza, Airport Road, 
Yenwada Pune- 41106 
Insurer of vehicle....................................Opposite Parties. 
 

 
 

ADVOCATE WHO APPEARS 
 

For the claimant    :-Mr. P. Biswas, Advocate. 
 
O.P. No. 1     :- Mr. A. Aziz, Advocate. 
  

 O.P. No. 2    :- Mr. S.K. Singh, Advocate.  
      

Date of Argument    :-28.04.2016. 
 

Date of Judgment    :-03-05-2016 
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J U D G E M E N T 
 
 
 

  This is a petition filed u/s 163 A  of MV Act. 

 

Brief facts of the case is that –  

   

  On 21.10.2010 at about 5-30 A.M. while claimant is about to reach 

Jorhat Town, he was driving the vehicle bearing registration No. AS-12E/2720 

(Max Pick up) the tyre of the vehicle was burst. The accident took place due to 

use of the vehicle while in motion and  it was beyond control of the driver as 

result the  vehicle was rolled down  from the road and capsized.  As a result of 

the accident the claimant sustained multiple grievous injuries on  his person, he 

lost 2(two) fingers as both fingers were amputed for damage of fingers and 

ultimately he become permanent disable person and disabilities of  more than 

50% above. The claimant is only bread earner of the family which consists of 

wife, children besides parents. The claimant has incurred an expenditure of Rs. 

75,000/- for his treatment. At the time of accident he was a 30 years old. So, he 

claim for compensation of Rs. 6,00,000/- . 

 

  During proceeding of the case the claimant was died in another 

accident, his wife was substituted in his place as claimant.  

 

  It appears that all the O.P. contested the case by filing their 

respective WS. The WS filed by O.P. No. 1 the owner of the vehicle contested 

and controverted all the averment made in the claim petition stating inter-alia 

that the claim is not at all maintainable , there is no cause of action, the claim is 

barred by the principle of estoppels, waiver and acquiesces,  the claim is bad for 

mis-joinder of necessary parties. The answering O.P. further stated that the 

vehicle bearing registration No. AS-12E/2720 (Truck) alleged to have been 

involved in the said accident was duly insured with the  Insurance Company i.e. 

Bajaj Allianz General Insurance Co. Ltd. vide policy No. OG119995180300021095  

and hence the question of compensation by the owner of the vehicle  does not 
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arise and  if any compensation awarded that has to be compensated by the 

Insurer Company . As such, praying for dismissed the claim petition.  

 

  The WS filed by O.P. NO. 3, The Bajaj Allianz General Insurance 

Company Ltd.  contesting and controverting all the averment made in the claim 

petition inter-alia stating that if the owner of the vehicle No. AS-12E/2720(Truck) 

fails to co-operate  with the answering O.P. and or non participate actively in the 

proceeding, it will cause genuine apprehension in the mind of this O.P. that there 

is collusion between the claimant and the owner, then that will obtain the  

protection available U/S- 170 of the M.V.Act. The answering O.P. further stated 

that no information made by the  Jorhat P.S. about the incident as per  provision 

of U/S- 158(6) of the M.V. Act. The answering further submitted that  the insurer 

has tried to trace out the policy from the details given in Para 17 of the claim 

petition. The same has not been confirmed. There may be some error in the 

policy no provided in the claim petition or there may not be any policy providing 

coverage to the Truck covering the period of accident at all. This insurer at the 

moment denies insurance of any such policy.  

 

  Besides, the answering O.P. submitted that the amount 

compensation claim by claimant is highly exaggerated, excessive and exorbitant. 

The claimant is bound to convince the Hon’ble Tribunal as to the kind of method 

adopted and its legal validity whereby the said amount of  compensation has 

been calculated. 

 

   Upon hearing of parties and pleadings following  issues were 

framed by my Ld. predecessor in Tribunal . 

 
ISSUES 

 
1. Whether the alleged accident took place due to rash and negligent 

driving by the driver of the vehicle No. AS-12E/2720 ? 

2. Whether the claimant is/are entitled to any compensation and if yes,  

      what will be the quantum of compensation and by which  of the  

      respondents this amount shall be paid ?     



 
 

Page 4 of 12 
 

   

  To substantiate the case substituted the claimant Smti. Rani 

Chakraborti has examined herself present witness.  

 

  On the other hand, though the O.P. did not adduce any DW but 

duly cross-examined the plaintiff witness. 

 

   Ì have also heard arguments put forwarded by the Ld. Counsel 

for the both parties. 

 

 To arrive at a judicial decision let me to discuss the  evidence on 

record.  

 

Ld. Counsel claimant submitted that this claim petition filed 

originally by claimant for grant of compensation to injury sustained in the motor 

accident. During the  proceeding of  the case the original claimant ( injured) was 

died in another  accident on 06.03.2012. So, the name of present claimant is 

substituted in place of original claimant who died. Incidentally, the present 

substitute claimant is the wife of the original claimant . Ld. Counsel  for claimant 

further submitted that since the original claimant ( injured )was died . So, he did 

not claim for any amount for pain and suffering but he praying for allow the 

compensation of cost at least incurred expenditure in the treatment of injured.  

 

 Per contra  Ld. Counsel for O.P. vehemently opposed against the 

submissions of Ld. Counsel for claimant. Ld. Counsel for O.P. submitted that 

since the injured has died, so, compensation cannot be given to any substituted  

person. To fortify  his argument Ld. Counsel for O.P. submitted the following 

case law of the Hon’ble Gauhati High Court i.e. Pravabati Ghosh and another 

..Appellant –Vs- Gautam Das and Others .. Respondent reported in (2009)4 GLR 

64 “2006 GLT 15 Supp.  

 

  Keeping in mind the rival  submissions advance by Ld. 

Counsel for both parties. I am going to dispose the case as follows, 
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Issue No.1 and 2  

 

  Both the issues are together because issue No. 2 is interrelated 

with issue No. 1 .  

 

Here in the  present case, it is  stated herein above that the 

original injured claimant  died subsequently in  another accident took place  after 

4 years,  then the name of present claimant is  substituted in his place. Smti. 

Rani Chakraborti ,the claimant deposed that her husband Tapash Chakraborti 

who met an accident on 21.102010 at about 5-30 a.m.  while he was about to 

reach Jorhat Town which was driven by him . The vehicle No. AS-12E/27. As a 

result of the accident the vehicle rolled out from the road and capsized in a drain 

and her husband sustained multiple grievous injury. He lost two fingers and both 

fingers were amputed . As a result, he become permanent physical disability for 

more than 50% . Her husband incurred an expenditure of Rs. 75,000/- for  

treatment and also lost of his income. 

 

 To substantiate  her case she exhibited the following documents 

as follows: 

 

Ext. 1 is Form 54 . 

Ext. 2 is police report showing how the accident took place.  

Ext. 3 to 24 are relevant documents of treatment , cash memos, 

death certificate and the certificate for person disability etc.  

 

 CW-1 has duly  cross-examined by the O.P. except giving many  

suggestion. The evidence of CW-1 that   due to rash and negligent  driving of the 

driver of the offending vehicle  said accident took place has remained 

unchallenged. However, CW-1 admitted that her husband was died subsequently 

met with an  another accident on 6.03.2012 whereas the accident of the present 

case was took place on 21.10.2010 . She clearly admitted that this case is not 

filed for compensation of death of her husband . Similarly, the documents 

exhibited by the claimant is also remained unchallenged. The evidence of CW-1 
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is corroborated with the fact of the claim petition and police exhibited. There is 

nothing to disbelieve upon the evidence of CW-1.  

 

 In view of the aforesaid reasons I am bound to hold that the 

claimant has able to prove that due to rash and negligent driving of the driver of 

the offending vehicle the accident took place where the original claimant 

sustained severe injury. Accordingly, issue No. 1 and 2 are decided. 

 

Issue No. 3  

 

As  details discussed herein before  that this claim petition was 

filed by Tapash Chakraborty U/S-163 A of the M.V. Act for compensation of injury 

arising out of  Motor accident . According to claim petition at the relevant time 

while he proceed to Jorhat by driving Max Pick up Van bearing registration No. 

AS-12E/2720  about to reach Jorhat Town, one of rare Tyre of  wheel of his 

vehicle was suddenly  burst . As a result, he could not  control his vehicle  and 

hence, the vehicle rolled out from the road and capsized in a drain . As a result 

of said accident the claimant sustained multiple grievous injury. During the 

proceeding of  the  case  the injured Tapash Chakraborty was died in another 

accident, not for the injury sustained in the instant case. Smti. Rani Chakraborty 

wife of the original injured claimant Tapash Chakraborty has filed  prayer for 

substitution  of her name in place of her husband. Accordingly, Ld. my 

predecessor in court  allowed the said petition by substituting her name as the 

claimant.  

  

Now, first point  we are to decide whether the  present claimant is 

entitled to get  any compensation at the present circumstances.  

 

 Ld. Counsel for claimant submitted that since the injured claimant 

was died, the substitute claimant  entitle to get compensation  only   the cost of 

incurred expenditure  in treatment. Ld. Counsel claimant submitted that  he has 

not praying for allow the compensation for  pain and suffering . 
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 On the other hand, Ld. Counsel for  O.P. Insurance Company Mr. 

S.K. Singh vehemently opposed against the said submissions. He again submitted 

herein the present case, it is fact that the original claimant was died in  

subsequent accident not for the injury sustained in the accident of  this case. 

According to CW-1, the claimant, her husband was died in another accident on 

06.03.2012 whereas the accident of this case was took place on 21.10.2010.  

The original claimant was died not for the injury  sustained in the accident but 

died in completely separate accident no way  related with the accident held on 

21.10.2010 . So, present submitted claimant cannot be entitle to get any 

compensation.  

 

To decide the point as to whether the  present claimant  entitle to 

get any compensation at the present  circumstance I may  rely some case laws; 

 

  “In Joti Ram and Others Vs. Chaman Lal and Others , a Division 

Bench of the High Court of Punjab and Haryana had the occasion to consider a 

case, where a claimant’s application  for compensation for personal injuries had  

several heads of compensation, namely, pain and sufferings, medical expenses, 

special diet, expenses required for regaining of health and loss of earnings. The 

Division bench, in Joti Ram ( Supra), however, held that so far as the claim for 

compensation for pain and sufferings was concerned, the same was not 

permissible  to grant; but the claim for damages, which affect the estate of the 

deceased, such as, expenses for treatment, loss of income, etc, are concerned, 

the right to sue would survive in favour of the legal  representatives of such a 

deceased. “ 

 

  In Girja Nandini Devi and Others Vs. Bijendra Narain Choudhury , 

Hon’ble Apex Court please to held that “ a claim for rendition of account is not a 

personal claim. It is not  extinguished because the party who claims an accounts 

dies. The maxim action  personalise moritur cum persona a personal action dies 

with the person has a limited application. It operates  in a limited class of actions  

ex-delicto such as actions for damages for defamation, assault or other personal 

injuries not causing the death of the party, and in other actions where after the 

death of the party the relief granted could  not be enjoyed or granting it would 
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be nugatory. An action for   account is not  an action for damages ex-delicto and 

does not fall within the enumerated classes. Nor is   such that the relief claimed 

being personal could not be enjoyed after death, or granting it would be 

nugatory, Death of the person liable to render an account for the property  

received by him does not, therefore, affect the liability of his estate.”   

 

  “In Melepurath Sankunni Ezhuthassan Vs Thekittil Geopalankutty 

Nair also .  In Motilal Satyanarayan Vs Harnarayan Premsukh, it was held that a 

suit or an action which has  abated cannot be continued thereafter even for the 

limited purpose of recovering the costs suffered by the injured party. The maxim 

of action personalise cum moritur persona has been held inapplicable only in 

those cases where the injury  caused to the deceased person has tangibly 

affected his estate or has caused an accretion to his estate of the wrong doer 

vide Rustomji Dorabji V. W.H. Nurse ILR 44 Mad  357 and Ratanlal Bhannalal 

Mahajan Vs Baboolal Hajarilal Jain and Others, as well as in those cases where a 

suit for damages for defamation, assault or other personal injuries sustained by 

the plaintiff had resulted in a decree in favour of the  plaintiff because in such a 

case the cause of action becomes merged in the decree and the decretal debt 

forms part of the plaintiffs estate and the appeal form the decree by the  

defendant becomes a question of benefit or detriment to the estate of the  

plaintiff which his legal representatives are entitled to uphold and defend ( vide 

Gopal V. Ramchandra ILR 26Bom. 597  and Melepurath Sankunni Ezhuthassan 

Vs. Thekittil Geopalankutty Nair. 

 

  The case of S. Muniyappa Vs. H.L. Narasimhaiah and Others, is 

yet another case, which   involved similar question. In this case, a scooter rider 

was knocked down by a car on a road  in Bangalore and the scooter rider 

sustained bodily injuries. He claimed compensation for a sum of rupees one Lakh 

alleging that the accident had occurred due to the rash and  negligent driving of 

the  car by its driver. The claims Tribunal , having found the driver of hte car 

guilty of causing the accident by his rash and negligent driving , awarded Rs. 

15,430.03 as compensation to the claimant for the personal injuries sustained by 

him. Dissatisfied with the award, so given, the claimant  preferred an appeal, but 

during the pendency of the appeal, the claimant died. However, the death of the 
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claimant was not in consequence of the bodily injuries sustained by him in the 

accident. The question which arose in the appeal, was whether the claimant 

appellants claim for enhancement of compensation for the personal injuries 

sustained by him  due to the negligent driving of the car by its driver survived, 

on the claimant appellants death to his legal representatives. By referring to 

Section 306 of the Succession Act, the Court held , in S. Muniyappa ( supra) that 

Section 306 makes it clear that a suit for damages for personal injuries not 

causing death of a party would not survive and the cause of action abates with 

the death of the persons injured . While so holding, the court observed as under.  

 

  “Thus , as the law stands in India, it is obvious that a suit for  

personal injury does not survive  the death of the injured. An appeal stands on 

much the same footing as an original suit. So, when an appeal is filed against a 

decree dismissing a suit for malicious prosecution, but the Fort feasor dies during 

the  pendency of the appeal the appeal abates, Maniram V. Chalti Bai AIR 1937, 

Nag 216. Where a decree is  passed for damages against the tort feasor and he 

filed an appeal but dies during its pendency the appeal or the suit will not abate, 

vide Paramen V. Sundarrajja ILR (1902) Mad 4991;Haridas V Jaganath Das ILR 

(1940) Nag 63 ; Gopal v Ramchandra ILR (1902) 26 Bom . 597. Where an appeal 

is filed by the Fort feasor  and cross objections are filed by the plaintiff and the 

appellant dies  then, though the appeal does not abate, the cross-objections 

would abate, for if the plaintiff had appealed the same could have abated.”  

 

  Again ,I may, now, point out that once deciding the relevant 

matter  in Kannamma V Deputy General Manager (1991) ACC 421(Kant), a Full 

Bench of the Karnataka High Court  summarized the position of law as follows, 

 

(i)  A claim petition presented U/S- 110A of the Motor Vehicles Act, 

1939, by the person sustaining bodily injures in a motor accident , claiming 

compensation for personal injuries as also for  compensation towards expenses, 

loss of income, etc, ( loss to estate) cannot, on such  person’s death occurring 

not as a result of consequence of bodily injuries sustained from a motor accident, 

be prosecuted by his/her legal representatives; but 
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(ii)  “A claim petition presented U/S- 110A Motor Vehicles Act, 1939 by 

the person sustaining bodily injuries in a motor accident claiming compensation 

for personal injuries as also for compensation towards expenses , loss of income, 

etc, ( loss of estate ) can , on such person’s death occurring as a result of 

consequence of bodily injuries sustained in the motor accident, be prosecuted by 

his /her legal representatives only  in so far as the claim for compensation in that 

claim petition relates to loss of estate of the deceased person due to bodily 

injuries sustained in the motor accident.  

 

  In Pravabati Ghosh and another ..Appellant –Vs- Gautam 

Das and Others .. Respondent reported in (2009)4 GLR 64 “2006 GLT 15 Supp.it 

has been held in paragraphs 22 and 23 “ Because of what have been discussed 

and pointed out above, what clearly emerges is that when a person, who 

sustains injury in a motor vehicular accident, makes an application U/S- 166 or 

163A of the MV Act, claiming compensation for personal injuries sustained by him 

and also seeks compensation towards the expenses for treatment, loss of 

income, etc. right to sue  will not survive in favour of his other legal 

representatives even for the limited purpose of recovering the cost of the  

proceeding if such person’s death occurs not as a result of the  bodily injuries 

sustained by  him, but for some other cause. However, if such a person, having 

instituted such a claim proceeding for compensation, dies as result of the bodily 

injuries sustained  by him right to sue will survive in favour of his legal 

representatives.”  

 

 “In the backdrop of the position of law as discussed above, when I 

turn to the factual matrix of the present case, I notice that in  the case at hand 

the predecessor in interest of the present petitioners had instituted the claim 

proceeding seeking compensation for the personal injuries, lost of the income , 

etc. but in view of the fact that his death was not as a result of the injuries 

sustained by him, the right to sue does not survive in favour of his legal 

representatives i.e. the present petitioners, Viewed, thus it is clear , if  I may 

reiterate that the impugned order passed by the learned Tribunal is in 

accordance with law and calls for no interference by this court. “ 
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In view of the aforesaid mandates I would like to say that in the 

present case the predecessor in interest  had instituted a claim proceeding 

seeking compensation for the personal injuries, loss of income etc. but he was 

died in separate  accident which is no way related with the injury sustained in the 

earlier accident. As such, the present  claimant is not entitle to get  any 

compensation as claim in the petition .Hence,  dismissed the claim petition.  

 

  Given under my hand and seal on this 3rd day of May, 2016. 

 

 ( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 
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03.05.2016.                               O R D E R 

 

  Learned Counsel for both parties are present. The 

judgment is pronounced  in the open court and  

written in separate sheets which is attached with the 

case record.   

In view of the aforesaid mandates I would like to 

say that in the present case the predecessor in interest  

had instituted a claim proceeding seeking compensation 

for the personal injuries, loss of income etc. but he was 

died in separate  accident which is no way related with the 

injury sustained in the earlier accident. As such, the 

present  claimant is not entitle to get  any compensation as 

claim in the petition .Hence,  dismissed the claim petition.  

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 


